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Key Findings

M

ajor restaurant chains have come under increasing criticism for paying workers so little
that they need to rely on public assistance. What’s less well known is that taxpayers are
also subsidizing these corporations’ executive compensation.

This report calculates the cost of CEO pay subsidies at the 20 largest corporate members of the
National Restaurant Association, a lobby group that is leading the charge to block minimum wage
increases. Specifically, we calculate the cost of a loophole that allows corporations to deduct
unlimited amounts from their income taxes for the cost of executive compensation —as long as the
pay is in the form of stock options and other so-called “performance pay.” This loophole serves as a
massive subsidy for excessive executive compensation.


During the past two years, the CEOs of the 20 largest NRA members pocketed more than
$662 million in fully deductible “performance pay,” lowering their companies’ IRS bills by an
estimated $232 million. That would be enough to cover the average cost of food stamps for
more than 145,000 households for a year.



One NRA member —Starbucks— was off the charts. CEO Howard Schultz pocketed $236
million in exercised stock options and other “performance pay” over the 2012-2013 period.
That translates into an $82 million taxpayer subsidy for Starbucks—enough to raise the pay
for 30,507 baristas to $10.10 per hour for a year of full-time work.



The next four largest beneficiaries of the CEO pay subsidy are fast food corporations.
Chipotle, Yum! Brands (owner of Taco Bell, KFC, and Pizza Hut), McDonald’s, and
Dunkin’ Brands each raked in CEO pay subsidies ranging from $12 million to $68 million
over the period.



Among full-service restaurant chains, the company that has enjoyed the largest CEO pay
subsidy is Darden. The owner of Olive Garden, Red Lobster, LongHorn Steakhouse,
Bahama Breeze, and the Capital Grille paid CEO Clarence Otis nearly $9 million in fully
deductible “performance pay” over the years 2012 and 2013. That works out to a more than
$3 million taxpayer subsidy for Darden—just for one executive’s pay.
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How Taxpayers Pay Twice for the Restaurant
Industry’s Pay Practices

P

ay practices at the nation’s largest chain restaurant corporations place a double burden on
U.S. taxpayers:

Burden #1: Public Assistance for Employees at the Bottom
Most top restaurant chains pay their low-level restaurant workers so little that many of them must
rely on Medicaid and other taxpayer-funded anti-poverty programs. A study by University of
California-Berkeley researchers found that more than half of front-line fast food workers rely on at
least one public assistance program — at a cost of nearly $7 billion per year. Overall in the food
services industry, nearly 60 percent of the workforce is low-wage, the highest percentage of any
industry. These low wages have boosted restaurant industry profits, which hit a record-breaking level
of more than $660 billion in 2013. In turn these high profits boost CEO pay.
Burden #2: Taxpayer Subsidies for Executives at the Top
The second, less widely known way that restaurant industry pay practices are a burden on taxpayers
is through subsidies for pay at the top of the corporate ladder. These subsidies are the result of a
loophole that allows all U.S. publicly held corporations to deduct unlimited amounts from their
income taxes for the cost of executive stock options, certain stock grants, and other forms of socalled “performance pay.” In effect, these companies are exploiting the U.S. tax code to send
taxpayers the bill for the huge rewards they’re doling out to their top executives.

Origin of the Executive “Performance Pay” Loophole
In 1993, Congress took action to discourage excessive executive compensation. The result was
section 162(m) of the tax code, which caps the amount corporations can deduct from their income
taxes for executive pay at no more than $1 million per executive.
Without putting a ceiling on executive pay, this reform aimed to set a limit on what could be
considered a reasonable business expense worthy of a tax deduction. But the law included a huge
loophole exempting “performance-based” pay from the $1 million limit. This quickly led to an
explosion of tax-advantaged compensation, particularly in the form of stock options.

Does High Performance Pay Mean High Performance?
The initial rationale for the “performance pay” loophole was that stock options were a means to
align the interests of executives and shareholders. But that hasn’t been the case in practice. When a
firm’s shares decline in value, shareholders lose, while corporate boards often position executives for
huge windfalls by doling out new options with lower exercise prices. For example, the board of
Goldman Sachs awarded ten times as many executive stock options when the firm’s stock was
trading at record lows in 2008, compared to pre-crash years. Stock options have also been widely
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criticized for encouraging reckless executive behaviors designed to jack up share prices in the
short-term— even if they undermine the corporation’s long-term health.
In response, many firms have shifted some executive compensation from stock options to grants of
stock conditioned on meeting specific performance metrics. A 2013 Bloomberg investigation
revealed, however, that this form of pay can also be easily manipulated to reward poor performers.
According to the report, CEOs at 63 companies in the S&P 500 got “performance pay” increases in
2012 even though their share returns had
“Taxpayers are losing billions of
underperformed their index peers.
dollars; shareholders are being
A more recent paper by the consulting firm Arthur J.
taken for a ride.”
Gallagher & Company found similar disconnects
between performance pay metrics and corporate
—Former Labor Secretary Robert
performance. One of the paper’s authors told the New
Reich, commenting on the
York Times he suspects corporate boards favor metrics
“performance pay” loophole
that are easily manipulated.
The “performance pay” loophole, in short, serves as a critical subsidy for excessive compensation.
The larger the executive payout, the less the corporation pays in taxes. And average taxpayers wind
up footing the bill. As former Labor Secretary Robert Reich, a long-time critic of the “performance
pay” loophole, told Bloomberg, “Taxpayers are losing billions of dollars; shareholders are being
taken for a ride.”
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CEO Pay Subsidies among National Restaurant
Association members

T

he major restaurant chains aren’t bigger exploiters of the executive “performance pay”
loophole than large corporations in other sectors. But their pay practices deserve special
attention because of the high social costs of their low-wage model— a model they are
seeking to preserve by fighting minimum wage increases.

The NRA’s Role as a Heavy-Hitter in the Minimum Wage Debate
The National Restaurant Association (NRA), which represents nearly all of the major players in the
industry, is a leading force among the corporate lobby groups that are working to block a raise in the
federal minimum wage. The NRA is also committed to blocking a raise in the federal minimum for
tipped workers, which has remained at $2.13 per hour for the past 22 years.
With a staff of more than 700, the NRA lobbies at both the state and federal levels to block wage
increases and other legislation aimed at improving working conditions. Over the course of 2012 and
2013, the NRA spent over $4.5 million on federal lobbying efforts.
The NRA has also joined forces with the American Legislative Exchange Council (ALEC)—a
partnership between corporate lobbyists and state legislators to rewrite state laws in favor of big
business. Recently, the NRA and ALEC have worked together to pass bills that would preempt local
and state efforts to win paid sick days, living wage bills, and wage-theft ordinances.
In March, the NRA worked behind the scenes to organize an economist statement against the
Obama administration’s proposal to increase the minimum wage to $10.10 an hour. The statement
was distributed to prominent economists under the name of Nobel economist Vernon L. Smith,
without disclosing the NRA’s role in the effort.
One of the NRA’s main arguments is that raising the minimum wage would be a drain on the U.S.
economy. Many prominent economists have disputed this claim. A letter organized by the
Economic Policy Institute and signed by over 600 economists states that “increases in the minimum
wage would have little or no negative effect on employment.” The letter argues that a minimum
wage increase would stimulate the economy since “low-wage workers spend their additional
earnings.” Meanwhile, it’s increasingly difficult to find anyone willing to defend sky-high executive
pay as an economic boon that should be encouraged through tax incentives.

CEO Pay Subsidies at Top NRA Corporate Members
During the past two years, the CEOs of the 20 largest NRA corporate members pocketed more than
$662 million in fully deductible “performance pay,” lowering their companies’ IRS bills by an
estimated $232 million. At a time of budget squeezing in Washington, these lost tax dollars add up.
Take, for comparison’s sake, the cost of one public assistance program on which millions of
minimum wage workers rely—the Supplemental Nutrition Assistance Program, commonly known
as food stamps. On average, this program costs $133 per month per household. The $232 million in
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CEO pay subsidies at these 20 restaurant corporations would be enough to cover the average cost of
food stamps for more than 145,000 households for a year.
See Appendix 1 for a full list of all 20 top NRA members and their CEO pay subsidies. CEOs who
received the largest taxpayer-subsidized pay packages are highlighted on the following pages.

Starbucks
$82 million CEO Pay Subsidy
CEO Howard Schultz pocketed a jaw-dropping $236 million in fully deductible “performance pay”
over the 2012-2013 period. That translates into an $82 million taxpayer subsidy for the world’s
largest coffee retailer.
To put the company’s $82 million CEO pay subsidy in perspective, consider it in relation to the
average hourly wage of a Starbucks barista, which is around $8.79. The CEO pay subsidy would be
enough to raise the pay for 30,507 baristas to $10.10 per hour or for 6,386 baristas to $15 per hour
for a year of full-time work.
On the minimum wage issue, Schultz has attempted to burnish his socially responsible image by
commending President Obama for “taking a stance on raising the minimum wage.” At the same
time, he’s warned that if the President succeeds in obtaining his proposed $10.10 per hour,
Starbucks may have to cut benefits. And all the while, Starbucks has maintained its membership with
the NRA, which is lobbying hard against any increases in the minimum wage.
Starbucks CEO Pay Subsidy – Details
2012

2013

Considered deductible
“performance-based” pay under
tax code?

Salary

1,482,692

1,500,000

No

Non-equity incentive plan

2,308,500

2,250,000

Yes

220,733

215,933

No

103,312,475

127,815,338

Yes

18,072,697

Not included because Starbucks
proxy did not clarify whether stock
grant had been structured to qualify
for performance exemption.

Pay components that were
taxable in survey year

Perks
Stock options exercised
Vested stock

10,238,201

Two-year total
Total

117,562,601

149,853,968

267,411,769

Total “performance pay”

105,620,975

130,065,338

235,686,313

CEO pay subsidy

36,967,341

45,522,868

82,490,210

www.ips-dc.org

5

Yum! Brands
$23 million CEO Pay Subsidy
CEO David Novak took in $67 million in “performance pay” over the years 2012 and 2013, which
lowered the firm’s federal tax bill by about $23 million. In addition to generous stock options and
performance bonuses, Yum! has structured stock grants to qualify for the 162(m) exemption.
Where Novak is truly off the charts is in his retirement assets. In his 14 years with the company he
has amassed $232,622,472 in Yum!’s special tax-deferred defined contribution plan for executives.
Ordinary U.S. workers face an annual cap of $23,000 in tax-deferred contributions to regular 401(k)
plans. CEOs like Novak face no such limits.
Low-level workers at Yum!’s Taco Bell, KFC, and Pizza
Hut chains earn less than $8 per hour on average,
according to AOL.com. The National Employment Law
Project estimates that Yum! employees rely on nearly $650
million in public assistance annually.

Novak’s retirement assets could
cover the cost of giving nearly 16,000
Yum! workers a raise to $15 per hour
for a year. In turn, that would result
in $61 million in taxpayer savings for
funds currently spent on public
assistance for YUM! workers.

Using NELP figures, we calculated that Novak's pension
assets alone could lift 15,977 Yum! workers from dependence on public assistance by paying them a
living wage of $15 per hour for a year of full-time work. This would amount to 9 percent fewer
Yum! workers on public assistance and around $61 million in taxpayer savings.
In addition to the firm’s membership in the National Restaurant Association, Yum! has also been
active with the American Legislative Exchange Council (ALEC). In 2011, a Yum! official co-led an
ALEC task force focused on blocking paid sick leave benefits.

Chipotle
$69 million CEO Pay Subsidy (Co-CEOs)
Chipotle is among the top CEO pay subsidy recipients in part because it has two CEOs—Steve Ells
and Monty Moran. In 2012, Ells cashed in $47 million and Moran cashed in $55 million in options.
In 2013, both men received more than $20 million in vested performance stock and Ells exercised
another $42 million in options. Altogether, their 2012-2013 “performance pay” generated a CEO
pay subsidy for Chipotle of $69 million.
Chipotle has invested heavily in PR campaigns to distinguish itself as a “sustainable” fast food
alternative to the likes of McDonald’s. And like the CEOs of Starbucks and Dunkin’ Brands, top
brass at Chipotle have shied away from taking personal positions against the popular push to raise
the minimum wage. In a January conference call, Moran notes that average wages at Chipotle are
already $9 and that the effect of raising the minimum to $10 would be “not too significant.” Like
other image-conscious CEOs, Moran appears to prefer that their lobby representative, the National
Restaurant Association, handle the dirty work on this issue.
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Dunkin’ Brands
$15 million CEO Pay Subsidy
CEO Nigel Travis cashed in on more than $20 million in stock options in both 2012 and 2013,
generating a “performance pay” tax subsidy for the company of more than $15 million. Dunkin’
Brands owns the Dunkin’ Donuts, Baskin Robbins, and Togo’s fast food chains.
Like the CEOs of Starbucks and Chipotle, Travis has taken a soft line on the minimum wage when
speaking out personally. In one recent interview, he said, “We believe the minimum wage will go up.
So there’s no point fighting that.” Travis seems to prefer to leave it to the National Restaurant
Association, which represents Dunkin’ Brands in Washington, to do the unpopular work of
aggressively lobbying against minimum wage increases.
Travis has been more outspoken about his push for loopholes in the Affordable Care Act that
would allow corporations to deny health benefits to employees who work less than 40 hours a week.
Even though the health reform law is now in effect, the NRA is still seeking this and other
loopholes that would make it easier for employers to avoid providing insurance.

McDonald’s
$12 million CEO Pay Subsidy
In his first six months as CEO in 2012, CEO Donald Thompson took in more than $10 million in
“performance pay,” which translates into a $3.5 million subsidy for the company. Last year,
Thompson’s haul was more modest because he opted not to cash in any of his hundreds of
thousands of exercisable “in-the-money” stock options.
Faced with a wave of worker protest actions, he may have decided to hold off on a big payout until
the spotlight on the fast food giant is not quite so bright. On top of growing demands for living
wages, the company has also faced a spate of wage theft charges. In 2013, the company settled a
New York case for $500,000 and workers in two additional states recently filed similar suits. Due to
the company’s notoriously low wages, McDonald’s workers rely on an estimated $1.2 billion in
public assistance per year, according to the National Employment Law Project.

Top Full-Service Restaurant Chain: Darden
Among full-service restaurant chains, the company that has enjoyed the largest CEO pay subsidy is the
Darden Restaurant Group. The owner of Olive Garden, Red Lobster, LongHorn Steakhouse, Bahama
Breeze, and the Capital Grille, Darden is the world’s largest full-service restaurant company with over
200,000 employees. In 2012 and 2013, Darden CEO Clarence Otis received nearly $9 million in fully
deductible “performance pay,” which works out to a more than $3 million taxpayer subsidy for the
company.
Darden pays at least 20 percent of its U.S. workers only the federal minimum wage for tipped workers,
which has remained at $2.13 an hour for more than 20 years. And Darden has lobbied hard to keep it
that way. Since 2008, Darden has spent an average of $1.3 million each year to defeat legislation
promoting higher wages and better working conditions. In addition to lobbying against a minimum wage
hike, Darden has fought against legislation around the country that would provide paid sick days for
restaurant workers. Through its membership in the National Restaurant Association, Darden has
supported preempting local ordinances for paid sick days in 15 states.
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Ending Taxpayer Subsidies for Excessive Executive
Pay and Poverty Wages
1. Close the “Performance Pay” Loophole to End Taxpayer Subsidies for
Excessive Executive Pay
Congress passed legislation in 1993 that capped the tax deductibility of executive pay at $1 million –
but with a huge exemption. Corporations could still deduct unlimited amounts of “performancebased” pay from their federal income taxes.
To close this perverse “performance pay” loophole, Democrats in Congress have introduced bills
that would set a $1 million cap on the tax deductibility of compensation for all employees – with no
exceptions. Senators Jack Reed of Rhode Island and Richard Blumenthal of Connecticut have
introduced the Senate version (S. 1476, the Stop Subsidizing Multimillion Dollar Corporate Bonuses
Act) and Rep. Lloyd Doggett of Texas has introduced a companion bill (HR 3970). The Joint
Committee on Taxation estimates this legislation would generate more than $50 billion over 10
years. Republican Rep. Dave Camp, the Chair of the House Ways & Means Committee, made a
similar proposal in his recent tax reform plan (Section 3802). Camp’s proposal, which would cover
only the top five executive officers, is estimated to generate $12.1 billion over 10 years.
Rep. Barbara Lee (D-Calif.) has introduced another variation, the Income Equity Act (H.R. 199),
that would deny all firms tax deductions on any executive pay that runs over 25 times the pay of a
firm’s lowest-paid employee or $500,000, whichever is higher.
These bills do not set a ceiling on, or dictate in any way, how much corporations can pay their
executives. Corporations could still freely pay their executives outlandishly large sums. But the
federal government — and average American taxpayers — would no longer pick up the tab.
The Income Equity Act could have an important impact on lower-level workers as well. By
including the option of limiting deductibility to no more than 25 times the pay of the lowest-paid
employee, Rep. Lee’s bill would encourage corporations to raise pay at the bottom of the corporate
pay ladder. The greater the pay for a company’s lowest-paid worker, the higher the tax-deductible
pay for the company’s highest-paid executives.
These bills would build on precedents in the TARP and the Affordable Care Act that set a $500,000
deductibility cap on pay for bailout recipients and health insurance firms. The deductibility caps on
health insurance firms, designed to discourage these corporations from using profits from premiums
to overcompensate their executives, go into effect this year.
2. Raise the Minimum Wage
Initiatives to raise the minimum wage are gaining momentum at the local, state, and federal levels. In
the U.S. Congress, the Fair Minimum Wage Act would raise the national minimum wage to $10.10
and bring the tipped wage to 70 percent of the full minimum.
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The $10.10 minimum wage would be phased in over two and a half years, in three steps of 95 cents
each. The tipped minimum wage would also be phased in, increasing incrementally at 70 percent of
the full minimum until reaching $7.07.
The Fair Minimum Wage Act includes a key provision known as “indexing.” With indexing, the
minimum wage would be automatically adjusted to keep up with annual cost of living increases.
Indexing would help bring the minimum wage – which is decades out of date – closer to the
national cost of living. Decoupled from the federal minimum wage over 20 years ago, the tipped
minimum wage of $2.13 is even further behind inflation.
More than 30 million workers would receive a raise under the Fair Minimum Wage Act. Of these, 88
percent are adults over the age of 20, 56 percent are women, nearly half are workers of color, and
over 43 percent have some college education. As the White House recently announced, women
would be most affected by a tipped wage increase as they make up more than 70 percent of
restaurant workers.
Many worker centers, labor groups, and workers’ rights advocates have called for an even higher
minimum wage of $15. These groups, which include the AFL-CIO and the United Workers
Congress, point out that today’s $7.25-per-hour minimum isn’t a living wage anywhere in America.
In fact, the average cost of living in America would require closer to $15 per hour.
Minimum wage increase supporters highlight the potential stimulus effects of putting more money
into the pockets of low-wage earners. Unlike those at the top end of the income scale, minimum
wage workers tend to spend all of their earnings. Every extra dollar that goes to a low-wage worker
adds about $1.21 to the national economy. This economic stimulus would pump money into local
economies and help create new jobs.
A November 2013 Gallup poll indicated that 76 percent of Americans support raising the minimum
wage.
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Appendix 1: CEO Pay Subsidies at the Top 20 Largest
Corporate Members of the National Restaurant
Association
Total taxable
compensation in
year surveyed

Portion of
compensation that
is “performancebased”

Value of the
corporation's
CEO pay
subsidy

Year

Company, ranked by
2013 revenue

CEO

2013

McDonald's

Donald Thompson

4,049,393

989,968

346,489

2012

McDonald's

James A. Skinner1

35,683,583

23,297,721

8,154,202

2012

McDonald's

Donald Thompson2

12,775,517

10,071,534

3,525,037

2013

Starbucks

Howard Schultz

149,853,968

130,065,338

45,522,868

2012

Starbucks

Howard Schultz

117,562,601

105,620,975

36,967,341

2013

Yum! Brands

David C. Novak

20,481,525

18,255,257

6,389,340

2012

Yum! Brands

David C. Novak

50,717,335

48,877,947

17,107,281

2013

Darden

Clarence Otis

1,943,590

274,492

96,072

2012

Darden

Clarence Otis

10,167,765

8,664,709

3,032,648

2013

Bloomin Brands

Elizabeth A. Smith

7,085,383

5,955,825

2,084,539

2012

Bloomin Brands

Elizabeth A. Smith

24,450,241

932,137

326,248

2013

Chipotle

Monty Moran3

26,220,004

24,828,828

8,690,090

2013

Chipotle

Steve Ells4

66,961,668

65,307,363

22,857,577

2012

Chipotle

Steve Ells

50,905,996

49,312,064

17,259,222

2012

Chipotle

Monty Moran

58,857,530

57,514,892

20,130,212

2013

Brinker International

Wyman T. Roberts5

2,515,938

1,800,973

630,341

2012

Brinker International

Douglas H. Brooks

4,318,414

3,303,420

1,156,197

2013

Cracker Barrel

Sandra B. Cochran

5,625,841

3,396,072

1,188,625

2012

Cracker Barrel

Sandra B. Cochran

4,848,142

1,004,628

351,620

2013

Wendy's

Emil J. Brolick

4,934,804

3,768,191

1,318,867

2012

Wendy's

Emil J. Brolick

3,356,745

2,058,547

720,491

2011

Panera Bread6

William W. Moreton

1,321,813

458,076

160,327

1

Skinner retired as CEO on June 30, 2012.
Thompson became CEO on July 1, 2012.
3
Co-CEO.
4
Co-CEO.
5
Roberts succeeded Brooks as CEO on Jan. 1, 2013.
6
Included data from 2011 and 2012 because 2013 proxy data not available as of press time (April 14, 2014).
2

www.ips-dc.org

10

Year

Company

CEO

2012

Panera Bread

Ronald M. Shaich7

2012

Panera Bread

William W. Moreton8

2013

Domino's Pizza

2012

Value of the
corporation's
CEO pay
subsidy

7,440,626

2,604,219

3,466,750

875,951

306,583

J. Patrick Doyle

10,656,002

9,405,817

3,292,036

Domino's Pizza

J. Patrick Doyle

15,288,033

11,400,233

3,990,082

2013

Bob Evans Farms

Steven A. Davis

3,585,414

2,545,165

890,808

2012

Bob Evans Farms

Steven A. Davis

3,558,026

2,546,631

891,321

2013

Papa John's

John Schnatter

5,500,455

3,980,264

1,393,092

2012

Papa John's

John Schnatter

2,434,852

1,058,335

370,417

2013

Texas Roadhouse

W. Kent Taylor

2,429,066

169,066

59,173

2012

Texas Roadhouse

W. Kent Taylor

1,024,637

24,637

8,623

2013

Buffalo Wild Wings

Sally J. Smith

5,580,758

4,580,758

1,603,265

2012

Buffalo Wild Wings

Sally J. Smith

3,527,288

2,527,288

884,551

2013

Ruby Tuesday

J.J. Buettgen

1,902,972

0

0

2012

Ruby Tuesday

Samuel E. Beall, III

2,704,149

1,589,502

556,326

2013

Burger King

Daniel Schwartz

1,912,200

912,200

319,270

2012

Burger King

Bernardo Hees

2,321,472

1,321,472

462,515

Stephen E. Carley

6,309,713

1,103,367

386,178

Stephen E. Carley

1,753,583

550,638

192,723

2012

Red Robin Gourmet
Burgers
Red Robin Gourmet
Burgers

2013

Dunkin' Brands

Nigel Travis

22,851,606

21,851,606

7,648,062

2012

Dunkin' Brands

Nigel Travis

22,960,678

21,960,678

7,686,237

2013

Sonic, America's Drive-In

Clifford Hudson

1,645,825

645,825

226,039

2012

Sonic, America's Drive-In

Clifford Hudson

1,296,670

216,955

75,934

798,570,446

662,465,971

231,863,090

TOTAL

8

Portion of
compensation that
is “performancebased”

11,222,501

2013

7

Total taxable
compensation in
year surveyed

Co-CEO.
Co-CEO.
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Appendix 2: Sources and Methodology
1. Top Members of the National Restaurant
Association
Institute for Policy Studies analysis of member list
on NRA web site, accessed March 3, 2014.
Companies ranked by 2013 revenue, based on 10K reports.
2. Total Taxable Compensation
Institute for Policy Studies analysis based on
corporate proxy statements. To analyze the tax
implications, we included forms of pay that were
taxable for the corporation in the years surveyed:
salary, bonus, non-equity incentives, perks, and
the value of options realized and vested stock.
Corporations do not deduct the expense of stock
options until the year in which they are exercised
and do not deduct the expense of stock award
grants until the year they “vest” (i.e., become the
property of the employee).
3. Portion of compensation that is
"performance-based"
Internal Revenue Code Section 162(m) imposes a
$1 million deduction limit for compensation to a
company’s CEO and its three other highest-paid
executive officers (excluding the CFO), unless the
compensation is “performance-based” and
provided under a plan that has been approved by
the shareholders. The following is an analysis how
components of compensation packages are
treated under this section of the tax code:
Bonus: Generally, this form of compensation is
not considered performance-based because
corporate boards typically do not award bonuses
pursuant to a written plan approved by
shareholders, one of the conditions for qualifying
as “performance-based” under Section 162(m). In
our sample, none of the annual cash bonuses
were clearly configured to be 162(m)-compliant.

Stock options: Considered “performance-based.”
We included the value of options exercised, rather
than the estimated value of a stock options grant,
since options are not taxable until an executive
exercises them.
Stock grants: Considered “performance-based”
under 162(m) only when tied to specific
performance benchmarks. Time-based restricted
stock units do not qualify for the “performancebased” exemption. Like stock options, stock grants
are not taxable in the year they are granted, but
rather when they vest. When proxy statements
did not clarify whether stock grants had been
structured to qualify for a deduction under
162(m), we did not include them in our
calculations of the CEO pay subsidy.
Salary, perks, pensions, and nonqualified deferred
compensation are not considered “performancebased.”
4. Value of corporation’s CEO pay subsidy:
Corporations can deduct up to $1 million of each
executive’s compensation whether it is
“performance-based” or not. Thus, when CEOs
earned less than $1 million in non-performancebased pay, we deducted the difference from the
performance pay total. To compute the tax break
on qualifying performance pay, we applied the
federal corporate tax rate of 35 percent.
There is some gray area in the tax code. Starbucks,
for example, notes in its proxy that: “Because
there are uncertainties as to the application of
regulations under Section 162(m), as with most
tax matters it is possible that our deductions may
be challenged or disallowed.” Unfortunately, due
to lack of transparency in corporate taxation, such
challenges are not public information.

Non-equity incentive plan compensation: Similar
to a bonus, but paid under a written plan and thus
considered “performance-based.”
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